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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Qj T Arising out of Order-in-Original No. CGST/WS07/Ref-67t069/Pv/17-18 fisfa: 6/11/2017 issued

by_Assistant Commissioner, Central Tax, Ahmedabad-South

g sfierat @1 9 v uar Name & Address of the Appellant / Respondent
- Softnautics Pvt. Ltd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, &s
the one may be against such order, to the appropriate authority in the following way :

ARG WRPHR BT TG @ -
Revision application to Government of India :

(1) BT IS Yob IRFIH, 1994 B URT AT T I Y A B IR H GART URT DI SG-URT & FIH WD
: 110001 BT P T =BG | R
w \. () A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
5= Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) aﬁ‘waﬁaﬁ%w@rﬁmﬁ?ﬁaﬁzﬁwﬁﬁﬁﬂﬁw@m A o BREM F A fFE WUSTIR ¥R
HUSHTR # HIer & WY §Y AR ¥, A7 e qUSHIR A1 wvSR ¥ W % e wram ¥ @ el wverR # € we & 9l &
3R g8 B :

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or térritory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

@) aﬁwww%ﬁmw%w(ﬁqﬁmwaﬁ)ﬁaﬁﬁmwwﬁl

(¢)  In‘case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ’

(1) a‘ﬁﬁue‘cqmgaﬁ(m)ﬁwm,zom%mqg%ammmmgq—aﬁﬁuﬁﬁﬁ,@
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OID and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ) 4:)

AT e, ?BTQ‘W ST Yo Td HaTax ey =IRmiewer @ ufy aifiei—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() BT UG Yoob SAMTTH, 1944 & GRT 35—t /35~3 & aiqfa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 .of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid 'scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) —mrer g SRFRA 1970 Jo WARE B agNRI—1 @ siavda PR fFU AR S amdeT a1
Aol ey JARATT FviaT Tt & omew § § Te 3 7P U R .6.50 ¥ BT AR Yob
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. '

(5) =7 iR WaldT Al BT FRHIFAT G arel Al @ ol N s enefi¥a far o & S AT o,
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Attention in invited to the rules covering these and other related matter contended in the -
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) Arm Yo, dRIT SR Yob UG AaThR ey e (Riee), @ ufd oidiel & wEe
Fered i (Demand) UG 3 (Penalty) BT 10% Td STAT &1 3(MaTd § | gTeiifen, iflsvctsr qa ST 10
S TAT g [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of_th"e Finance Act,
1994)

AT 371G Yo T HaT o 3ieraTel, LTAe G "ehciod BT AT (Duty Demanded) -

QE/ () (Section) TS 11D & dgel TR THRY;

(i)  forar rerT Y=1de hise & T,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
‘deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) :

Under Central Excise and Service Tax, “Duty demanded” shall include: :
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal fopayme
57‘lty,3‘whyer

10% of the duty demanded where duty or duty and penalty are ‘in’:-édispute, or | .f’n
penalty alone is in dispute.” ¢
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ORDER IN APPEAL

-

Three appeals have been filed by M/s. Softnautics Private Limited, 306, Shivalik
" 11, Above ICICI Bank, 132’ Ring road, Satellite, Ahmedabad 380 015 [for short — ‘appellant’]

against the following OIOs viz:

Sr. | OIO No. & date Period for which Appeal No. Adjudicating authority
No. refund is filed
| CGST/WS07/Ref October 2016 to V2(ST)173/Ahd-1/2017-18
67/PV/2017-18 dated December 2016
6.11.2017 Assistant
2 CGST/WS07/Ref January 2017 to V2(ST)152/Ahd-1/2017-18 | Commissioner, CGST
68/PV/2017-18 dated March 2017 Division III,
6.11.2017 ' Ahmedabad South
3 CGST/WS07/Ref April 2017 to June V2(ST)151/Ahd-1/2017-18 Commissionerate
69/PV/2017-18 dated 2017
6.11.2017

he issue in all the three OIOs being same, they are being taken up together.

2. Briefly, the facts are that the appellant filed three refund claims under Rule 5 of
the CENVAT Credit Rules, 2004 read with notification No. 27/2012-CE dated 18.6.2012, for the
periods mentioned supra, which was decided by the adjudicating authority vide the
aforementioned impugned OIOs, wherein he partly sanctioned the refund claim. The rejection of
the remaining amount was because certain invoices on which CENVAT credit was availed was
fo.und to be [a]not in the name of the appellant; [b]authenticity of the invoices were doubtful;
[c]the appellant had not produced the respective invoice and had only submitted the list; [d]the
appellant had failed to produced the bank statement.

3. Feeling aggrieved, the appellant has filed this appeal stating that the adjudicating
authority erred in rejecting the refund claim of input credit of service tax on the ground that
authenticity of certain invoices is doubtful, that the invoices were not in the name of claimant

and non production of bank statements.

4, ~ Personal hearing in all the aforementioned three appeals was held on 31.1.2018
wherein Shri Tushar Shah, CA appeared on behalf of the appellant. He reiterated the grounds of
appeal and further stated that there were no findings in the impugned OIO regarding
doubtfulness of invoices. He further stated that he had attached the relevant invoices, service tax
returns of service provider as well as service provider’s challan. He further submitted bank
statement of the appellants highlighting the payment to service provider. He also added that he is

not pressing other issues.

5. I have gone through the facts of the case, the grounds of appeal and oral
submissions raised during the course of personal hearing. The issue to be decided is whether the

amount sought as refund by the appellant and which stands rejected by the adjudicating authority

B

—is correctly rejected or otherwise.

L)
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6. On going througlf the impugned OIOs all dated 6.11.2017, I find that the
adjudicating authority has partly sanctioned the amount and partly rejected a portion of the

refund claim, the details of which is shown in tabular form, for ease of reference:

Sr. | OIO No. Amount sanctioned Amount rejected
No. (Rs.) (Rs.)
1 CGST/WS07/Ref 67/PV/2017-18 dated 43,110 68,148
6.11.2017
2 CGST/WS07/Ref 68/PV/2017-18 dated 79,793 84,047
6.11.2017 .
3 CGST/WS07/Ref 69/PV/2017-18 dated 1,14,448 77,978
6.11.2017
7. As is already mentioned the rejection of refund of CENVAT credit is based on the
following reasons:

[a]not in the name of the appellant;

[b]authenticity of the invoices were doubtful;

[c]the appellant had not produced the respective invoice and had only submitted the list;

[d]the appellant had failed to produced the bank statement.

In respect of [a] above, the appellant has not contested the rejection on this account. In-fact the
appellant himself had agreed to the rejection of the refund claim in respect of invoices not in
their name vide their letter dated 16.10.2017. Regarding [b] the grouse of the appellant is that
the adjudicating authority has not given his findings as to why these invoices are doubtful. In

respect of [c] the appellant has not produced the invoices even before me and has not contested

the finding of the adjudicating authority. In respect of [d] the appellant has produced bank

_statement.

8. To summarize, the appellant is not contesting the rejections on account of [a] and
[c] supra. However, in respect of [b] and [d], the appellant has produced documents along with
returns of the service provider, and the challans depicting payment of tax by the service
providers, bank statements, etc. I am aware of the fact that the adjudicating authority in his
impugned OIO has in respect of [b] held that in the invoices the service tax number was wrongly
mentioned ; that on being pointed out, revised invoices with the correct service tax number was
provided, which led to the adjudicating authority doubting the authenticity of the invoices.
However, since the service provider has now submitted the returns of the service provider along
with the challans depicting payment of service tax, it is felt that for mere wrong mentioning of
service tax number by the service provider, the appellant should not be made to suffer when it is
the claim of the appellant that the service providers have paid/derposited the service tax with the
department. In respect of [d] supra, the appellant has provided bank statements depicting

payment of amount to the service provider, the non production of which was the primary reason
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9. In view of the foregoing, the rejection of refund in respect of fhe”im

mentioned at [b] and [d] is set aside, being legally not tenable. The appellant ‘{émrectgdto

produce all the documents in respect of [b] and [d] supra i.e. returns of the ser \l\%% b@d@l
. v

for the refund being rejected.
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challans depicting payment 6f service tax by the service provider, bank statement relating to,
payment made by the appellant regarding [d], to the adjudicating authority who will decide the
issue after satisfying himself of the same. The finding that the invoices being not authenticate is
without merit and stands settled in favour of the appellant. The adjudicating authority is also
directed to decide the issue within four weeks from the receipt.of this order. Needless to state

that the adjudicating authority will follow the principles of natural justice while deciding the

issue.
10. 3TdeThdT aRT &of T 18 3T & AUeRT IWFd al & f&ar S7ar gl
10. The appeals filed by the appellant stands disposed of in above terms.

ae,.\\ ?.S.W‘___\[-)/

(3‘HT HT)
3 (3rdied)
Date : 23}2.2018

Attested | EQ
b —

(Vinod Lukose)
Superintendent (Appeal),

Central Tax,
Ahmedabad.

By RPAD.
To,

M/s. Softnautics Private Limited,
306, Shivalik II,

Above ICICI Bank, 132’ ring road, : .
Satellite, ' EY @
Ahmedabad 380 015 T

Copy to:-

The Chief-Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad South.

The Deputy/Assistant Commissioner, Central Tax, Division-§I[, Ahmedabad South.
The Assistant Commissioner, System, Central Tax, Ahmedabad South.

\/3./‘ Guard File.

6. P.A.
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